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 1.  TIME:  8:30   CASE#: MSC18-02555 
CASE NAME: GANNON VS. ODELL 
HEARING ON MOTION TO/FOR SEVER CROSS-COMPLAINT CAUSE OF ACTION 
SIX FILED BY DANIEL JOHN GANNON, PAMELA GANNON, BENJAMIN CARROLL 
* TENTATIVE RULING: * 
 
Plaintiffs/cross-defendants seek an order severing cross-complaint cause of action number six. 
The motion is denied. 
 
This is a legal malpractice case. Defendant, plaintiffs’ former attorney Mr. Odell, filed a cross-
complaint against plaintiffs as well as their attorney Mr. Graves. Cross-defendants filed an anti-
SLAPP motion. The court granted the motion in part by dismissing four causes of action. The 
court denied the motion in part by allowing the sixth cause of action for defamation against Mr. 
Graves to proceed. The only other cause of action remaining in the cross-complaint is a breach 
of contract cause of action against the Gannon plaintiffs, Mr. Odell’s former clients. 
 
Plaintiffs/cross-defendants filed this motion to sever the defamation claim on September 17, 
2019. Plaintiffs/cross-defendants sought court intervention based on the purported dilemma of 
Mr. Graves having to choose between appealing the decision denying the motion to strike the 
claim or proceeding to litigate it. See moving papers, p. 5:8-11. Plaintiffs/cross-defendants also 
argued that it would be prejudicial to them to have their current attorney remain a cross-
defendant in the action. CCP 1048. 
 
The motion to sever was originally set for hearing on October 30, 2019. Mr. Odell did not contest 
the motion so the court granted it. Subsequently, plaintiffs/cross-defendants agreed to set aside 
the order when it became apparent Mr. Odell had not received proper notice of the motion.  
 
Mr. Odell now opposes the motion, stressing that the defamation claim requires virtually all the 
same evidence and witnesses as the malpractice and breach of contract claims. For example, 
whether Mr. Graves knowingly published false statements about Mr. Odell’s representation of 
the Gannons will require evidence of Mr. Odell’s actual representation of the Gannons in the 
underlying lawsuit. Severing the defamation claim would therefore result in a duplication of effort 
and time, inconvenience the witnesses, increase costs, prejudice Mr. Odell and result in judicial 
inefficiencies.   
 
In reply, plaintiffs/cross-defendants note that they have now appealed the ruling denying the 
motion to strike the defamation claim. Under Code of Civil Procedure 916(a), proceedings on 
the claim are now stayed. Nonetheless, plaintiffs/cross-defendants still seek to sever the claim 
and/or for the court to move forward with the remaining causes of action. The court declines to 
do so.  
 
The court agrees with Mr. Odell that all the claims are inter-related and no economy would result 
from severing the defamation claim. In addition, findings and rulings on other causes of action 
could impact the defamation claim. Accordingly, the court stays the entire action while the 
motion to strike is appealed. The CMC for May 5, 2020 is vacated and a status review on the 
appeal is set for July 6, 2020 at 8:30 a.m. 
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 2.  TIME:  9:00   CASE#: MSC17-01257 
CASE NAME: KINSMAN VS MARTARELLA 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN THE ALTERNATIVE, 
SMRY ADJUDICATION FILED BY CHRISTINE ROUSH EEE KINSMAN 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Summary Judgment, or Alternatively, Motion for Summary 
Adjudication filed by Plaintiff Christine Roush née Kinsman ("Roush" or "Plaintiff") against 
Joshua Martarella ("Martarella" or "Defendant"). Martarella has not filed an opposition to the 
motion. For the reasons set forth, Plaintiff's motion for summary judgment is granted. Based on 
the Court's determination that summary judgment should be awarded to Plaintiff, the Court does 
not reach the alternative relief sought in the motion for summary adjudication in Plaintiff's favor 
on Martarella's affirmative defenses. 

Summary of Facts  

The complaint alleges a single cause of action for enforcement of a judgment obtained by 
Plaintiff against defendants Martarella and Lisa Banducci-Bristow ("Banducci-Bristow") in a prior 
action before this Court, Case No. MSC06-01758 ("prior action"). (RJN Exh. 4.) Judgment was 
entered in the prior action on May 10, 2007. (RJN Exh. 1.) Plaintiff filed a notice of entry of 
judgment with the Court on May 18, 2007, but as reflected in an amended proof of service, 
Plaintiff's counsel did not serve the notice of entry of judgment on the defendants in the prior 
action until May 29, 2007. (RJN Exhs. 2, 3.) 

Plaintiff commenced this action on July 7, 2017. (RJN Exh. 4.) The complaint alleges judgment 
was entered in the prior action, and that as of the commencement of the case, no payments had 
been made on the judgment. (RJN Exh. 4.) Plaintiff seeks a judgment in the amount of the prior 
judgment of $40,290.54, plus post-judgment interest, costs to enforce the judgment, costs of 
suit, and attorneys' fees. (RJN Exh. 4.) 

While this action was pending, Banducci-Bristow filed a voluntary petition in bankruptcy. (RJN 
Exh. 7.) Plaintiff filed an action to declare Banducci-Bristow's debt under the judgment non-
dischargeable in her bankruptcy case. (RJN Exh. 7.) Plaintiff and defendant Banducci-Bristow 
subsequently reached a settlement of Roush's claim against her. (Roush Decl. ¶ 5 and Exh. 1.) 
By separate motions filed in the Bankruptcy Court in which Banducci-Bristow's bankruptcy case 
was pending and in this Court, the settlement was presented for approval by the both courts. 
(RJN Exhs. 8, 10.) The Bankruptcy Court approved the settlement in the Banducci-Bristow 
bankruptcy case. (RJN Exh. 8.) The Court in this case granted a joint motion filed by Roush and 
Banducci-Bristow for approval of the settlement as a good faith settlement under Code of Civil 
Procedure § 877.6. (RJN Exh. 10.) 

Pursuant to the Banducci-Bristow settlement, Plaintiff was paid $22,000 toward satisfaction of 
the judgment on June 5, 2019. (Roush Decl. ¶ 5 and Exh. 1.) Plaintiff and her counsel Pamela 
Kong, who also represented Roush in the prior action, have submitted declarations attesting that 
no payments have been made on the judgment by or on behalf of Martarella, and that the 
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$22,000 settlement payment from Banducci-Bristow is the only payment that has been made on 
the judgment. (Roush Decl. ¶¶ 5, 6; Kong Decl. ¶¶ 14, 15, 17-20.)  

The judgment in the prior action accrues simple interest at the post-judgment rate of 10% per 
annum. (CCP § 685.010(a); Kong Decl. ¶ 15.) Kong declares that the amount outstanding on 
the judgment as of June 5, 2019 before crediting the Banducci-Bristow payment made that date 
was $88,895.30 (a figure the Court assumes has a typographical error and should be 
$88,959.30. (Kong Decl. ¶¶ 17, 18; SUF Nos. 30, 31.) Deducting the $22,000, which is applied 
to accrued interest, and adding post-judgment interest from June 5, 2019 through November 25, 
2019, the date the motion was filed, Kong declares the amount due under the judgment to be 
$70,132.99. (Kong Decl. ¶ 19.)  

Plaintiff's Motion 

Plaintiff's motion seeks summary judgment against Martarella on the single cause of action pled 
in the complaint, an action for entry of judgment and recovery on Plaintiff's prior money 
judgment. Alternatively, Plaintiff seeks summary adjudication against Martarella on all of his 
seventeen affirmative defenses asserted in his answer to the complaint.  

The evidence filed in support of the motion includes a request for judicial notice and the 
Declarations of Roush and her counsel Pamela Kong. In addition to the evidence cited above in 
the recitation of the facts, Plaintiff has presented evidence of verified responses by Martarella to 
Plaintiff's Form Interrogatories and to Plaintiff's request for production of documents. (Kong 
Decl. ¶¶ 3-10, and Exhs. 1-4.) Martarella's amended response Interrogatory No. 15.1 states that 
he had no facts and no documents to support his denial of material allegations of the complaint 
and his affirmative defenses. (Kong Decl. ¶¶ 3-5, and Exh. 2.) He also produced no documents 
in response to Plaintiff's request for production. (Kong Decl. ¶¶ 6-10, and Exh. 4.) 

The Court finds Plaintiff's request for judicial notice of the court records in the prior action, this 
action, and the bankruptcy case filed by defendant Banducci-Bristow to be proper under 
Evidence Code § 452(d) and grants Plaintiff's unopposed request. (Day v. Sharp (1975) 50 

Cal.App.3d 904, 914 [" 'A court may take judicial notice of the existence of each document in a 
court file, but can only take judicial notice of the truth of facts asserted in documents such as 
orders, findings of fact and conclusions of law, and judgments,' " quoting Jefferson, California 
Evidence Benchbook (1972) Judicial Notice, section 47.3, at page 840].) 

Analysis 

a. Standards for Granting Summary Judgment 
 

Code of Civil Procedure § 437c(c) sets forth the standards for granting a motion for summary 
judgment. A motion for summary judgment “shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to 
judgment as a matter of law.” (CCP § 437c(c).) The California Supreme Court in Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826 explained the burden imposed on a plaintiff to 
prevail on a motion for summary judgment: 

[I]f a plaintiff would bear the burden of proof by a preponderance 
of the evidence at trial moves for summary judgment, he must 
present evidence that would require a reasonable trier of fact to 
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find any underlying material fact more likely than not – otherwise, 
he would not be entitled to judgment as a matter of law, but would 
have to present his evidence to a trier of fact.  

(Id. at 851 [emphasis in original].) 

A plaintiff moving for summary judgment is not required to disprove any defenses asserted by 
the defendant, but the plaintiff must persuade the Court there is no triable issue of material fact 
as to each element of each cause of action. (Id. at 850, 853; CCP § 437c(p)(1).) If the plaintiff 
meets this burden, then the burden shifts to the defendant opposing the motion to show one or 
more triable issues of material fact exist as to each cause of action or defense. (Id. at 849; CCP 
§ 437c(p)(1).)  

Summary judgment may be based on matters subject to judicial notice. (CCP § 437c(b)(1).) 
Declarations and other evidence offered in support of a motion for summary judgment are 
strictly construed, while declarations and evidence offered in opposition to the motion are 
liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 
American Standard (2008) 43 Cal.4th 56, 64.) “All doubts as to the propriety of granting the 
motion—i.e., whether there is any triable issue of material fact—are to be resolved in favor of 
the party opposing the motion.” (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 
1483.) 

Martarella was served with the motion and has filed no opposition. Though the motion is 
unopposed, the Court independently reviews the motion for summary judgment to determine 
whether the motion demonstrates by admissible evidence that there is no triable issue of 
material fact and that Plaintiff is entitled to judgment as a matter of law, based on the evidence 
presented and the inferences reasonably drawn from the evidence. (CCP § 437c(c); Duffey v. 
Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, 241.)  

b. Plaintiff Has Demonstrated There Is No Triable Issue of Material Fact and that She is 
Entitled to Judgment on Her Action on the Judgment 
 
1. Timeliness of Complaint 

 
A money judgment is generally enforceable for ten years. (CCP §§ 683.020, 683.030, and 
337.5.) The Code of Civil Procedure provides two ways for a judgment creditor to extend the 
enforceability of the judgment beyond the 10-year period. The judgment creditor can file an 
application for renewal of the judgment under the Enforcement of Judgments Law within ten 
years from the date of entry of the judgment. (CCP § 683.110 et seq.) Alternatively, the 
judgment creditor can file an action on the judgment. (CCP §§ 337.5, 683.050. See Barkley v. 
City of Blue Lake (1993) 18 Cal.App.4th 1745, 1751-1752; Cadle Co. II, Inc. v. Fiscus (2008) 
163 Cal.App.4th 1232, 1238.)  

Actions on a judgment under Code of Civil Procedure § 683.050 are subject to a ten-year 
statute of limitations period under Code of Civil Procedure § 337.5. The statute of limitations for 
filing an action on a money judgment begins to run when the judgment becomes final. (Cadle 
Co. II, Inc. v. Sundance Financial, Inc. (2007) 154 Cal.App.4th 622, 624; Fid. Creditor Serv. v. 
Browne (2001) 89 Cal.App.4th 195, 200-201.) A money judgment becomes final when any 
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appeal is determined, or if no appeal was taken, when the time to file a notice of appeal has 
expired. (Id.) 

Under the foregoing authorities, the action filed by Plaintiff on the judgment was timely filed 
within the statute of limitations of Code of Civil Procedure § 337.5. The time to file a notice of 
appeal is set forth in California Rule of Court 8.104(a). In this case, the notice of appeal deadline 
was 60 days after Plaintiff's service of the notice of entry of the judgment on the defendants in 
the prior action (July 28, 2007). (CRC Rule 8.104(a)(1)(B) [effective January 1, 2007].) Even if 
the appeal period commenced when the notice of entry was filed with the Court (May 18, 2007) 
though it was apparently not served on that date based on the amended proof of service, the 
60-day appeal deadline would have run on July 17, 2007, and this action filed on July 7, 2017 
would be timely filed within the ten-year deadline under Code of Civil Procedure § 337.5. 

2. Elements of the Claim on the Judgment 
 

"An independent action ' “ ‘based on a judgment is an action based on contract. The [original] 
judgment becomes a debt which the judgment debtor is obligated to pay and the law implies a 
contract on his part to pay it. [Citation.]’ [Citation.] Thus, when successful, an action on a 
judgment results in the entry of a new judgment.' ” (Cadle Co. II, Inc. v. Fiscus, supra, 163 
Cal.App.4th at 1238 [quoting Goldman v. Simpson, supra, 160 Cal.App.4th at p. 262, fn. 3]; 
Barkley v. City of Blue Lake, supra, 47 Cal.App.4th 309, 313, 319 [affirming summary judgment 
in favor of plaintiff in action to enforce a judgment from a prior action, based on uncontroverted 
proof of (1) entry of the judgment in the prior action in specified amount, (2) the date of finality of 
the judgment, (3) the nonpayment of the judgment, and (4) the timely filling of the new action on 
the judgment].) 

Plaintiff has demonstrated by admissible evidence that (a) she holds a judgment in her favor 
against Martarella from the prior action; (b) the judgment became final on July 28, 2007; (c) no 
payments have been made on the judgment since it was entered in the prior action other than 
the June 5, 2019 $22,000 payment by Banducci-Bristow under a good faith settlement; and (d) 
she timely filed this action on the judgment under Code of Civil Procedure §§ 683.050 and 
337.5. The facts are uncontroverted by defendant Martarella. Accordingly, summary judgment in 
plaintiff's favor in this action on the judgment is warranted. (Cadle Co. II, Inc. v. Fiscus, supra, 
163 Cal.App.4th at 1238; Barkley v. City of Blue Lake, supra, 47 Cal.App.4th 309, 313, 319.) 

3. Calculation of Amount Outstanding on the Judgment 

Calculation of the amounts due on the judgment is a mathematical calculation capable of being 
reviewed and independently determined by the Court from the undisputed material facts 
presented and the applicable law. (See, e.g., Maldonado v. Epsilon Plastics, Inc. (2018) 22 
Cal.App.5th 1308, 1331 [directing trial court on remand to make mathematical calculations of 
the judgment amount in wage and hour case].) 

Under Code of Civil Procedure § 685.010(a): "Interest accrues at the rate of 10 percent per 
annum on the principal amount of a money judgment remaining unsatisfied." (See also In re 
Marriage of McClellan (2005) 130 Cal.App.4th 247, 259 ["A money judgment continues to 
accrue interest until it is satisfied."].) Based on the original judgment amount of $40,290.54, 
interest at ten percent per annum accrues on the judgment at the rate of $11.0385 per day. As 
of June 5, 2019, after Plaintiff received the $22,000 settlement payment from Banducci-Bristow, 
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the balance outstanding on the judgment was $66,959.30. That amount includes the original 
amount of the judgment of $40,290.54 and accrued post-judgment interest for the 4,409 days 
between the date of entry of the judgment and June 5, 2019.  

Kong calculates the amount outstanding under the judgment as of November 25, 2019 to be 
$70,132.99, based on additional accrued post-judgment interest from June 5, 2019 through 
November 25, 2019, a period of 173 days. (Kong Decl. ¶ 19.) That figure appears to calculate 
interest at the ten percent post-judgment rate calculated on the then-outstanding amount of the 
judgment as of June 5, 2019 of $66,959.30, rather than on the principal amount of the judgment 
of $40,290.54. Post-judgment interest is not compounded, except on renewal of a judgment 
under Code of Civil Procedure § 683.110 et seq. or entry of judgment in an action on a judgment 
under Code of Civil Procedure §§ 683.050 and 337.5. CCP § 685.010(a); OCM Principal 
Opportunities Fund, L.P. v. CIBC World Markets Corp. (2008) 168 Cal. App. 4th 185, 201; 
Westbrook v. Fairchild (1992) 7 Cal.App.4th 889, 894–895.  

Applying the per diem rate of $11.0385 x 173 days from June 5, 2019 to and including 
November 25, 2019, additional post-judgment interest of $1,909.92 accrued between those two 
dates. The total amount outstanding as of November 25, 2019 was $68,869.22, with post-
judgment interest continuing to accrue at $11.0385 thereafter until entry of judgment in this 
action. After entry of judgment in this case, post-judgment interest will accrue at the ten percent 
post-judgment rate on the new judgment amount. (See OCM Principal Opportunities Fund, L.P. 
v. CIBC World Markets Corp., supra, 168 Cal. App. 4th at 201.)  

 

  

 3.  TIME:  9:00   CASE#: MSC19-00337 
CASE NAME: ASHLEY MARTIN VS JOSE FLORES 
HEARING ON MOTION TO/FOR MOTION TO BE RELIEVED AS COUNSEL FILED 
BY ASHLEY MARTIN 
* TENTATIVE RULING: * 
 
Plaintiff attorney’s motion to be relieve as counsel is granted. Counsel shall submit an order 
after hearing. 

  

 4.  TIME:  9:00   CASE#: MSC19-01125 
CASE NAME: ISLE CAPITAL VS. BAUGH 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY ISLE CAPITAL 
CORPORATION, 
* TENTATIVE RULING: * 
 

 Plaintiff, Isle Capital, moves for summary adjudication of a cause of action for 

declaratory relief, claiming that a 1904 grant deed (the “Atchison Deed”) transferred only an 

easement to the predecessor of defendant Baugh.  Baugh argues that Isle has failed to 

demonstrate by undisputed facts or as a matter of law that the Atchison Deed transferred only 

an easement rather than a fee simple with a condition subsequent.   
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The construction of a deed is ultimately a question of law for the court.  Some deeds to 
railroads have been held to be unambiguous, and thus that courts must construe them without 
resort to extrinsic evidence.  (See Severns v. Union Pac. R.R. Co. (2002) 101 Cal.App.4th 1209, 
1214.)  Others have held them to be ambiguous and admitted considerable extrinsic evidence.  
(See Manhattan Beach v. Sup. Ct. (1996) 13 Cal.4th 232, 246-249.)  The court need not decide 
whether extrinsic evidence is admissible here because defendant Baugh has offered none.  
Thus, it appears there is no reason for the court to delay in construing the deed. 
 

On balance, the court concludes the intent of the original grantors was to grant an 
easement rather than a fee interest with a condition subsequent.  Accordingly, the court grants 
plaintiffs motion for summary adjudication of its declaratory relief Cause of Action.  (See Material 
Fact Nos. 1, 4, 5, 6, 7; Plaintiff’s Additional Material Fact Nos. 1, 4; Ex. B to Baugh Decl.  
Plaintiff is entitled to a declaration (1) that defendants hold no fee interest in the property 
conveyed to Baugh’s predecessor in the Atchison Deed, and thereafter purportedly quitclaimed 
to Baugh by BNSF and (2) that the Atchison Deed granted the railroad only an easement, which 
has now been abandoned, and not a fee. 

 
Analysis 
 
The parties own adjacent or nearby parcels in Pittsburg, California.  Their dispute 

concerns a strip of land that is within plaintiff Isle Capital’s property description.  The parties’ 
rights in that land trace back to a 1904 conveyance by Isle Capital’s predecessor, Mr. and Mrs. 
Hooper, to Baugh’s predecessor, the Atchison, Topeka, and Santa Fe Railway Company. 

  
The rules of law that govern this case are set forth in Concord & Bay Point Land Co. v. 

City of Concord (1991) 229 Cal.App.3d 289: 
 

[A] grant of real property is presumed to convey a fee simple title 
unless it appears from the grant a lesser estate was intended. 
(Civ. Code, § 1105.) Grants are to be interpreted in favor of the 
grantee, but reservations in favor of the grantor. (Civ. Code, § 
1069.) Deeds for railroad rights-of-way are “usually construed as 
giving a mere right of way [i.e. easement], although the terms of 
the deed would be otherwise apt to convey a fee.” (Johnson v. 
Ocean Shore Railroad Co. (1971) 16 Cal.App.3d 429, 433 . . . . 
Where an instrument is ambiguous as to whether a fee or [an] 
easement was intended, the absence of monetary consideration or 
its nominal value suggests only an easement was intended. 
(Tamalpais etc. Co. v. N. W. Pac. R. R. Co. (1946) 73 Cal.App.2d 
917, 927-928 . . . .) The surest guide, however, is the rule that a 
deed, like a contract, is to be interpreted so as to give effect to the 
intent of the parties as expressed in the language of the 
instrument as a whole. If unambiguous, that language should itself 
govern our interpretation. (Civ. Code, § 1066; White v. State of 
California (1971) 21 Cal.App.3d 738, 756-757 . . .  

 
The issue of whether a property interest granted to a railroad constitutes a mere 
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easement rather than a fee interest with a condition subsequent has been discussed in many 
cases.  Each case turns on the particular language used in the granting instrument, and requires 
consideration of the structure of typical deeds and indentures.  (See Machado v. Southern 
Pacific Transportation Co. (1991) 233 Cal.App.3d 347, 353 (“it is impossible to lay down an 
invariable and universal rule of construction”).) 

 
The deeds in these cases start with the “granting clause.”  Whether the property interest 

is an easement or a fee may depend on whether any limitation appears in that clause or only 
later.  Deeds that purport to transfer land are usually said to transfer a fee.  (See, e.g., Concord, 
supra; Severns; supra.)  Those that only grant an easement transfer only an easement.  
However, easements can also be found where the word “easement” never appears in the deed 
and what is transferred is a “right-of-way” instead.  (See Johnson v. Ocean Shore Railroad Co., 
supra, 16 Cal.App.3d 429, 433; see City of Manhattan Beach, supra, 13 Cal.4th at 245 
(“omission [of the word ‘easement’ in the deed] does not factor substantially in our equation 
since the parties possibly used ‘right of way’ as an equivalent.”)) 

 
The transfer of a “right-of-way” does not always signify transfer of an easement, though.  

The term “right-of-way” usually means an easement when used in a technical legal sense.  But 
railroads use the term “right-of-way” in a non-legal sense to mean not an easement but just the 
strip of land upon which they construct their road bed.  When the term is used in that sense a 
court may still find that a fee has been transferred rather than an easement.  (Concord; supra; 
Severn; supra, 101 Cal.App.4th at 1216.)   

 
After the granting clause usually comes the property description.  After that, usually 

comes a clause beginning with the words ‘To have and to hold,” which is called the habendum 
clause.  (See Severns, supra, 101 Cal.App.4th at 1216.)  That clause is usually where limitations 
and conditions on the transfer are expressed.  
 
 In Concord and Severns, courts found that a deed to a railroad conveyed a fee interest 
subject to a condition subsequent rather than an easement.  Each court reached this conclusion 
because the language of the granting clause did not contain restrictions on what was granted 
and seemed to grant a fee.  The language in Concord was that the grantor conveyed a strip of 
land 60 feet wide running through the property of the grantor.  Virtually identical language 
appeared in Severns.   
 

In both of these cases, limiting language occurred later, in or after the habendum clause.  
In Concord, the deed said the strip of land was to be held on the condition that it be used for a 
“right-of-way for an electric railroad” and that if not so used “all right, title and interest . . . shall 
revert to [the grantor.]  (Concord, supra, 229 Cal.App.3d at 293.) In Severns, the deed said it “is 
understood that the . . . strip . . . shall be for a right of way and that [the railroad grantee] shall 
construct over and along same, a first class electric railway.”  Further, if rail operations ceased 
for six months “then said right of way . . . shall revert to the [grantor].”  (Severns, supra, 101 
Cal.App.4th at 1213.) 

 
Each court held that the deed used the term “right-of-way” only in the railroad, not the 

legal, sense. 
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In contrast, in Johnson v. Ocean Shore Railroad Co. (1971) 16 Cal.App.3d 429, the 
granting clause stated the deed conveyed “for railroad purposes only . . . that certain lot . . . 
described as . . . A strip of ground sixty (60) feet in width through property of [the grantor.”  (Id. 
at 431.)  The court said that where “the limitation upon a grant appears in the granting clause 
itself, and not merely in the habendum or any other parts, the limitation ordinarily operates to 
confine the grant to that of an easement.”  (Id. at 433.)  It also said that in construing a deed for 
a railroad right of way, “the deed is usually construed as giving a mere right of way, although the 
terms of the deed would be otherwise apt to convey a fee.”  (Ibid.)   Finally, the court said that 
the actual description begins “by referring to a strip of land running through the grantor’s 
property.”  While that was not conclusive it “does suggest grant of a right of way only.”  (Id. at 
434.)   

 
Also, in Warren v. Atchison, Topeka & Santa Fe Railway Co. (1971) 19 Cal.App.3d 24, 

the grating clause read that the grantor conveyed “a right-of-way for railway purpose and for no 
other purposes, 100 feet in width . . .” and that if such use stopped “said right of way . . . shall 
thereupon revert” to the grantor.  (Id. at 30.)  Again, the court said this showed the grant of only 
an easement.  (Id. at 35.)  
 

Here, the transferring document reads as follows: 
 

[The] parties . . . for . . . consideration of . . . One Dollar . . . have 
granted and conveyed . . . [to Atchison] and to its successor and 
assigns . . . a right-of-way for the excavation, construction and 
maintenance of a board gauge railroad bed and the right to lay 
down and maintain thereon a railroad tract . . . of standard width . . 
. and to pass with a railroad and to run locomotives thereon, along 
over and across . . . certain strips of land . . . being portions of 
Sections eight (8), nine (9), ten (10 and fifteen (15):  described as 
follows . . .  
 
Tract No. 1.  A strip of land fifty (50) feet wide . . .  
 
Tract No. 2.  A strip of land fifty (5) feet wide . . .  
 
To have and to hold . . . unto [Atchison] . . . and  to its successors 
and assigns forever, upon the express condition that if at any time 
after it shall have commenced to use the above described property 
for railroad purposes . . . [Atchison] , its successors or assigns, 
shall cease for a full . . . year to so use said property, then the title 
to that part of the property which [Atchison] shall have cased to 
use shall revert to [Hooper and their] assigns, as fully and 
completely as though this conveyance has never been made.   

 
Under the cases discussed above, the court concludes that the Atchison Deed 

transferred only an easement, not a fee.  Like the granting clauses in Johnson and Warren, the 
granting clause here states that a right of way is being conveyed for railroad purposes.  It does 
not state that a strip of land is being granted, as in Concord and Severns.  The general rule 
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when the granting clause of a deed declares the purpose of the grant to be a right of way for a 
railroad is that the conveyance is construed as conveyance of an easement, not a fee.  
(Severns, supra, 101 Cal.App.4th at 1217; Manhattan Beach v. Sup. Ct. (1996) 13 Cal.4th 232, 
240-241.)   

 
This is also the outcome where the grant reads, “convey for railroad purposes” or 

“convey as a right-of-way” a strip of land rather than where it reads, “convey a strip of land for a 
railroad.”  (See Machado v. Southern Pacific Transportation Co. (1991) 233 Cal.App.3d 347, 
351 (comparing the deed there with the one in Johnson.)  The granting clause here states that 
the Hoopers granted Atchison a right-of-way, not a strip of land. 

 
Further, the granting clause continues by stating that a right is also conveyed, the right to 

“lay down and maintain thereon a railroad tract.”  If a fee interest had been transferred there 
would be no need to grant the right to construct the railroad tract.  That would be implicit in the 
grant of the fee.  The grant clause continues by granting another right -- to “pass with a railroad” 
and “to run locomotives . . . thereon” – which again would be surplusage had a fee interest been 
granted.    Next, the granting clause states that these rights run “along, over and across” various 
strips of land, not that the strips of land themselves have been conveyed.  This again is the 
language of an easement.  

 
Baugh argues that this case is governed by Concord.  But the language in the two deeds 

is different.  In Concord it was that the grantor conveyed property – a strip of land – to be used 
as a right-of-way for a railroad.  (Concord, supra, 229 Cal.App.3d at 293.  Here it was that the 
grantor conveyed a right-of-way for a railroad, not land itself.   
These distinctions compel a different result here than in Concord. 

 
Given that the Atchison Deed granted only an easement for a railroad and it is 

undisputed that such use has been abandoned, plaintiff is entitled to have its motion be granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01125 
CASE NAME: ISLE CAPITAL VS. BAUGH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 The CMC was continued to March 13, 2020 at 8:30 a.m. (See January 21, 2020 order.) 
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 6.  TIME:  9:00   CASE#: MSC19-01427 
CASE NAME: KENI VS. DR. AMIT RAI GOYAL FA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DR. 
AMIT RAI GOYAL FAMILY DENTISTRY 
* TENTATIVE RULING: * 
 
Hearing vacated.  Substitution of attorney filed 2/3/20. 

 


